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Introduction
Why understanding TWAIL is important?

The authors who identify themselves as “twailers” advocate for the im-
portance of the thoughts related to the concept of “Third World Approaches to
International Law”, known as TWAIL.

On one hand, twailers have questioned important issues regarding interna-
tional law, such as the role of international financial institutions and economic
law at large on the reproduction of economic exploitation of the Third World,;
war laws and the redefinition of the concept of terrorism; international crimi-
nal law; but mainly the rereading of the history of international law and its
role in the reproduction and legitimation of colonial and neocolonial practices,
as well as the critique of human rights.! On the other hand, twailers have used
the historical sources of international law doctrines to challenge the veracity
of those doctrines, and to demonstrate that international law is not based on
intellectual and moral commitments that reflect its global subject matter, but
only its european history. That is the reason why there would be significant
space for the insights of TWAIL in mainstream scholarship.?

A key point is that twailers have dedicated themselves to study the histori-
cal evolution of international law to show the dialectical relationship between
international law and colonialism/postcolonialism, and the role played by the
former one to allow the last one, largely propelled by the civilizing mission aim-
ing to define the relationship between europeans and non-europeans.?

The historical analysis is considered to be of high relevance because at a
certain time, colonization was justified by standards stemming from natural
law, like the right to trade or the right of residence. Nowadays, recolonization
is being allowed by principles as for good governance and the respect for hu-
man rights.* By the way, the other side of the dialectical relationship regards
the construction of international law, and the recognition doctrine is an exam-
ple which has allowed europeans to establish the criteria to distinguish among
sovereign states and others.’ Twailers usually denounce the unclear purposes
of international law forcefully.

Based in this context, this paper first explains the importance of understan-
ding the concept of “Third World Approaches to Internacional Law” — TWAIL.
Afterwards, it frames the concept of TWAIL according to some of its main scho-
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lars, considering one of its features is its extreme diversity. The challenge to
this attempt of definition is to find unity within its broad diversity.

What is TWAIL according to some of its main scholars

There are many different perceptions about “Third World Approaches to
International Law”, known as “TWAIL”. Twailers are characterized by their
extremely diversity of thoughts. Whatever TWAIL is a scholarly community
and/or a political movement; a methodology; a set of approaches; a chorus of
voices; a theory; a network of scholars; a political grouping; a strategic engage-
ment with international law; an intellectual community; a school of thought;
a rubric; a broad dialectic (or large umbrella) of opposition to the generally
unequal, unfair, and unjust character of an international legal regime that
helps subject the third world to domination, subordination, and serious disad-
vantage; or something else, it has some main features. Those features will be
examined in the following analyses of twailers.

Bhupinder Singh Chimni asserts that anyone may be part of the TWAIL
movement, as there is no need to subscribe to a party program. In his words,
“it is a loose network of scholars whose work is animated with the concern to
establish a truly universal international law that goes to promote a just global
order®”. In other words, no one officially joins or applies to TWAIL since one
becomes a twailer by simply selfidentifying as such.”

Michel Fakhri®, for instance, has observed he has met some people whose
scholarship is aligned with TWAIL but vehemently insist that they are not
twailers.® According to him:

(...) this suggests that there is some element of being inside and outside of
TWAIL, or some sort of TWAIL sensibility. Thankfully, TWAIL maintains a
semblance of its own intellectual character through its ever-growing literature.
One way that twailers connect is through the shared experience of reading

much of the same texts - which creates an intimate relationship among stran-
gers.!0

The elements regarding the perception or definition of TWAIL, as well as
its features pointed above, may be easily found in the writings of many twai-
lers.

Balakrishnan Rajagopal acknowledges that the most important critique of
unjust and unequal modern international law has been the charge that it is an
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eurocentric regime, and he affirms that “in terms of international law, the va-
rious elements of this critique can be discussed under the rubric “Third World
Approaches to International Law’.”!1

In a very strong article, Makau Mutua asserts:

The regime of international law is illegitimate! It is a predatory system that le-
gitimizes, reproduces and sustains the plunder and subordination of the Third
World by the West. Neither universality nor its promise of global order and
stability make international law a just, equitable and legitimate code of global
governance for the Third World. The construction and universalization of inter-
national law were essential to the imperial expansion that subordinated non-
European peoples and societies to European conquest and domination. Histori-
cally, the Third World has generally viewed international law as a regime and
discourse of domination and subordination, not resistance and liberation. This
broad dialectic of opposition to international law is defined and referred to here
as Third World Approaches to International Law (TWAIL).!2

Somewhere else, Makau Mutua states that:

In the last several hundred years, the globe has witnessed the universalization
of Eurocentric norms and cultural forms through the creation of the colonial
state and the predominance of certain economic, social, and political models.
International law itself was founded on the preeminence of four specific Eu-
ropean biases: geographic Europe as the center, and Christianity, mercantile
economics, and political imperialism as superior paradigms. Both the League
of Nations and its successor, the United Nations, revitalized and confirmed Eu-
ropean-American domination of international affairs. In the post-War period,
non-European states were trusted or mandated to Western powers or became
client states of one or another Western state.'®

Bhupinder Singh Chimni highlights the crucial role played by internatio-
nal law in maintaining the unequal structures and processes that manifest
themselves in the growing north-south divide. For him, international law is
indeed “the principal language in which domination is coming to be expressed
in the era of globalization.”'* In his words:

International law has always served the interests of dominant social forces
and States in international relations. However, domination, history testifies,
can coexist with varying degrees of autonomy for dominated States. The co-
lonial period saw the complete and open negation of the autonomy of the co-
lonized countries. In the era of globalization, the reality of dominance is best
conceptualized as a more stealthy, complex and cumulative process. A growing
assemblage of international laws, institutions and practices coalesce to erode
the independence of third world countries in favor of transnational capital and
powerful States. The ruling elite of the third world, on the other hand, has been
unable and/or unwilling to devise, deploy, and sustain effective political and
legal strategies to protect the interests of third world peoples.®
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In an important article about the past, present and future of international
law's, Buphinder Singh Chimni explains the importance of the history of inter-
national law, and so why it has been so examined by third world scholars in the
post-colonial period, in all its complexity, in order to challenge the celebratory
history of international law written by Western scholars, “to dispel the idea
that the non-Western world was unfamiliar with international legal practices
in the pre-colonial era”, to “contest the understanding that international law
was simply a product of European Christian civilization”,”

(...) to show how the development of international law since the 16th century
was linked to the colonial project, like the rules of international law in crucial
areas, such as laws relating to the acquisition of territory, recognition, state

responsibility and state succession, were shaped by the necessities of colonia-
lism.!®

In a forceful way, Buphinder Singh Chimni states that:

The alienation of international law from the peoples of the third world was epi-
tomised in the civilisation/barbarian divide that made them and their territory
into objects of international law. If third world peoples ever metamorphosed
into subjects of international law, it was only ever to surrender sovereignty to
colonial masters. The moment of empowerment was the moment of complete
subjection. It was a time of absolute alienation of third world peoples from
international law. Death, destruction, pillage, plunder and humiliation are the
key words that best capture the relationship between third world peoples and
international law in this period. The relationship between colonialism and na-
ture was no different in essence. Imperialism subjugated both peoples and na-
ture in equal measure.

On the other hand, Chimni stresses the complicity between history of in-
ternational law and colonialism, and the effort to maintain this colonial inter-
national law as the universal international law. While the early scholarship
tended to treat the colonial encounter as marginal to the story of international
law, TWAIL scholars situate the colonial project at the very heart of internatio-
nal law. Consequently, they indict that “an emerging transnational capitalist
class, constituted by the transnational fractions of the national capitalist clas-
ses, seeks to unify the world market through the instrument of international
law. The transnational capitalist class is well on the way to realizing its goal
with the aid of international law. But it is reproducing an international law
that remains a divided self”.?

Moreover, Bhupinder Singh Chimni emphasizes the importance to distin-
guishing a “third world approach to international law” from a “critical third
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world approach to international law”. According to him, a third world approach
to international law represents in general an attempt to understand the his-
tory, structure and process of international law from the perspective of third
world states. On the other hand, a critical third world approach goes further
and gives meaning to international law in the context of the lived experiences
of the ordinary peoples of the third world in order to transform it into an in-
ternational law of emancipation, offering a life of dignity for oppressed third
world people®'.

In the same way, Olivier Corten considers TWAIL as a contemporary way of
critical approachs to international law??, and Karin Mickelson, Ibironke Odu-
mosu and Pooja Parmar highlight TWAIL’s multifaceted and complex third
world engagement with international law, and its important task to problema-
tize and contest the dominant, historically eurocentric accounts of the origin of
international law and its claims of universality, justice and equity.?

According to Obiora Chinedu Okafor, despite their “healthy” internal differences,
TWALIL scholars are united by:

(...) a shared ethical commitment to the intellectual and practical struggle to
expose, reform, or even retrench those features of the international legal sys-
tem that help create or maintain the generally unequal, unfair, or unjust global
order. They accomplish this through a commitment to centre the rest rather
than merely the west, thereby taking the lives and experiences of those who

have self-identified as Third World much more seriously than has generally
been the case.?*

In addition, the author highlights the importance of examining the colonial
devices of international law to understand the nature of the current interna-
tional legal regime. Thus, for him the first sensibility of TWAIL would be its
commitment to taking seriously into account world history, and not merely
western history, in order to understand the complex colonial gears used in the
past, and thus to recognize similar techniques which are present nowadays,
and to understand how those techniques continue to work today to maintain
and increase global injustice.?

The second TWAIL sensibility would be to take the equality of third world
peoples seriously, so as to assume they deserve the same dignity, the same se-
curity, and the same rights or benefits from international action than do north-
ern states people. Thus, the TWAIL vision of equality extends beyond formal
equality, and it is “wary of glib assertions of universality that tend to elide or
mask underlying politics of domination.”?¢
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The last key TWAIL sensibility, according to Okafor, would be the insis-
tence on offering epistemic and ideational resistance to the global hegemonies,
and the understanding the ways in which international law and global institu-
tions have responded to the third world resistance.?

Luiz Eslava and Sandhya Pahuja agree that the point of departure of
TWAIL are the ‘mainstream’ interpretations of international law, and in op-
position of those interpretations is “TWAIL’s insistence that issues of material
distribution and imbalances of power affect the way in which international
legal concepts, categories, norms and doctrines are produced and understood.”
They observe also that TWAIL has made a substantive contribution to the revi-
talization of questions about justice in the international legal order.?

Michael Fakhri understands TWAIL as a scholarly community and political
movement. He defines it as “a movement that challenges the prevailing trend
in international law that has legitimated global processes of marginalization
and domination.” In this way, TWAIL consider the situation of Third World
peoples as the historical context from which one might imagine an emancipa-
tory international law.?? Furthermore, the author highlights the need to:

(...) take note of imperialism’s change from historical colonialism and territo-
rial expansion, to postwar neo-colonialism and the exploitation of post-colonial

sovereign states, to contemporary global imperialism driven by a transnational
capitalist class and international institutions.?

Obiora Chinedu Okafor proposes that TWAIL can be thought of in the way
suggested by its appellation, that is, as a broad approach. According to him,
“the term “approach” accommodates both the theoretical and methodological
dimensions and properties of TWAIL scholarship.” Finally, he contends that
the fact that this term is somewhat biased toward the methodological may
dictate in favor of a broader concept, such as “school of thought”, as an “intel-
lectual community” grounded in similar ideas.?! Nevertheless, he highlights
the diversity within TWAIL scholarship, as “some strains of TWAIL are more
oppositional than reconstructive, while others are more reconstructive than
oppositional.”32

Regarding the reconstruction of international law, Antony Anghie and
Bhupinder Singh Chimni pledge for an approach to the discipline based on a
philosophy of suspicion because:

11 JUSTICA DO v. 32,n.1, p. 5-26, jan./abr. 2018



Larissa Ramina

It sees international law in terms of its history of complicity with colonialism,
a complicity that continues now in various ways with the phenomenon of neo-
-colonialism, the identifiable and systematic pattern whereby the North seeks
to assert and maintain its economic, military, and political superiority.3

Andrew F. Sunter points out the important contribution of TWAIL in pro-
viding a critique of the contemporary international law regime from historical
and cultural evidence, demonstrating that mainstream doctrines of internatio-
nal law are highly eurocentric and, therefore, not representative of the values
and beliefs of the most part of the world’s population. His understanding of
TWAIL is that it maintains some hope for an emancipated reconstruction of
international law, incorporating subaltern voices from the south into its dis-
course. In his words, “TWAIL represents more than a theoretical commitment
to critical deconstruction; it also represents marginalized world-views.”3

Again, quoting Makau Mutua:

TWAIL is a historically located intellectual and political movement. It is the-
refore a form of intellectual consciousness that is not automatically bounded
by geography, although its originators and most authentic thinkers have been

from the Third World. Such originators have a direct-even personal-stake and
experience in the material conditions of the Third World.3?

For Mutua?®, TWAIL is a reaction to decolonization and the end of direct
european colonial rule over non-europeans, and it “describes a response to a
condition, and is both reactive and proactive. It is reactive in the sense that it
responds to international law as an imperial project. But it is proactive because
it seeks the internal transformation of conditions in the Third World.”

Vikrant Dayanand Shetty defines TWAIL as “a spread-out network of scho-
lars, with common ideologies but no structure of authority. It has operated as a
loose network.”?” Further, the author points out that TWAIL scholars have ar-
gued that theoretical views linked to colonialism and imperialism are essential
for the understanding of the practicality of international law, and reminds that
colonialization itself was justified as a ‘civilizing mission’ and that it was the
duty of the more developed western states to civilize third world states. Accor-
ding to him, “The narrative of the civilizing mission has shaped the way both
the historical and modern discipline has engaged with cultural differences. The
central arguments indicate a faith that the West has a duty to civilize the failed
state, the rogue state and the terrorist, so as to rescue the Third World from its
backwardness as well as prevent this backwardness from threatening civilized
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regions.” It is important to note that the insistence on the issue of civilizing
mission appears is many twailers works, and seem to be a common point on
TWAIL thoughts.

Meghana Sharafurdeen points to three unique characteristics of TWAIL
scholarship, which are TWAIL’s extreme relevance to the developing world,
its lack of a mainstream presence, and the heterogeneous nature of its scho-
larship®. Regarding the heterogeneous nature of its scholarship, Luiz Eslava
and Sandhya Paruja highlight that although there is no single theoretical ap-
proach within TWAIL scholars, they share both a sensibility, and a political
orientation: “TWAIL is therefore not so much a method, as a political grouping
or strategic engagement with international law, defined by a commonality of
concerns.” Furthermore, the authors defend the extension of the operation of
international law to sites and subjects that have traditionally been positioned
as the ‘others of international law’.0

Karin Mickelson, Ibironke Odumosu and Pooja Parmar observe that:

TWAIL scholars draw from a number of different disciplines and represent a
diverse range of theoretical leanings - postcolonial, Marxist, post-structuralist
and feminist, to name only a few. What these scholars share is the political,
ethical and academic commitment to look at the history, structure and proces-

ses of international law and institutions from a particular standpoint: that of
the peoples of the Third World.*

On the other hand, Pooja Parmar insists that there is an ideological re-
sistance that underlies the whole TWAIL literature, and he suggests this is a
resistance to the “dis-regard” within mainstream international legal theory of
the ‘cultural and civilisational plurality’*2. According to him, TWAIL offers a
resistance to this dis-regard:

(...) to the manner in which mainstream international law is “inattentive” to
certain histories; the way in which international legal theory, in pursuit of
universalisms and celebrations of imagined ‘international communities’ and
a ‘common global good’ chooses to “not concern itself” with the colonial past
and the continuing presence of that past in the lives of particular peoples in
particular places and in particular ways. It is a “dis-regard” that not only ena-
bles international law to ignore its colonial origins, and legitimise this “act of

ignoring”, but to also excuse itself from any meaningful engagement with the
Third World.*?

Ultimately, Parmar suggests that TWAIL engage upon a meaningful enga-
gement with third worldism, challenging this “dis-regard” of non-euro-ameri-
can thought and epistemology within international legal theory.**
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For TWAIL scholars, international law makes sense only in the context of
the lived history of the peoples of the third world - the term “third world” would
have a meaning and “denotes a unity that transcends the enormous diversity
that marks it”#.

According to Antony Anghie and Bhupinder Singh Chimni, two important
characteristics of TWAIL thinking emerge from this:

First, the experience of colonialism and neo-colonialism has made Third World
peoples acutely sensitive to power relations among states and to the ways in
which any proposed international rule or institution will actually affect the
distribution of power between states and peoples. Second, it is the actualized
experience of these peoples, and not merely that of the States that represent
them in international fora, that is the interpretive prism through which rules

of international law are to be evaluated. This is because (...) Third World states
often act in ways that are against the interests of their peoples*®.

It seems clear that a focus on the lives of third world peoples, who stand
delegitimized through a particular history of the world, makes the history of
international law, its theories, doctrines, institutions and practices an integral
component of TWAIL. As put by Pooja Parmar:

In fact, the very idea of “Third Worldism’ is connected to a sense of history,
and to demands for the recognition of alternative histories”. In the context of
TWAIL, ‘Third World’ is a term that “locates the historic-cultural roots of [the]

hierarchical ordering [of the international community] in the historical expe-
rience of colonialism and imperialism.*’

As a consequence, the objectives of TWAIL pass through a transformation
of international law, based on the lived experience of third world peoples, that
is, considering the needs and interests of peoples rather than states, “from a
language of oppression to a language of emancipation - a body of rules and
practices that reflect and embody the struggles and aspirations of Third World
peoples and that, thereby, promote truly global justice”®. Vikrant Dayanand
Shetty contends that “international law must, in the simplest of terms, focus
on the effects of any policy on the individual’s life instead of only the rela-
tionship of the states.”® TWAIL call for paying attention to the untold stories of
international law, and to finding ways of setting ‘subjugated knowledges’ free.

Bhupinder Singh Chimni pledges that it is “imperative that TWAIL ur-
gently find ways and means to globalize the sources of critical knowledge and
address the material and ethical concerns of third world peoples.”® According
to Pooja Parmar, uncovering such knowledges requires a focus on ‘everyday
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lives’ of peoples®!, but particularly third world peoples: “It strives for a mea-
ningful engagement with lives of peoples whose interests, concerns, histories
and struggles have been relegated to the margins of international legal theory,
primarily as a consequence of colonialism and imperialism.”5?

Although, Pooja Parmar explains that the focus must ‘starts off thought’
from the lives of third world peoples, but must not be interpreted as an uncri-
tical privileging of stories of essentialized third world peoples.’® Some TWAIL
scholars place importance on local and international social movements as engi-
nes of reform for the third world and international law. Scholars who have stu-
died the third world’s connection to international law believe that the current
global scenario suffers from narrow-mindedness that badly affects humanity.5*

Makau Mutua makes an important point the following way:

Any TWAIL scholarship or political action must be fundamentally oppositional
to an important question in international law. Such disagreement must be re-
lated to an issue that is of significance to, or affects in an important way, the
Third World. The purpose of such scholarship or work must be to eliminate or
alleviate the harm or injury that the Third World would likely have suffered
as a result of the unjust international legal, political, and economic order. Such
scholarship or political action will be concerned with justice or the fairness of
norms, institutions, processes, and practices in the transnational arena. Its
overriding purpose must be the elimination of an aspect of Third World power-
lessness. At a minimum, the author or political actor exposes, attacks, or un-

packs a particular phenomenon that is inimical to the Third World. This is the
most fundamental characteristic of TWAIL scholarship and political action®.”

Further, Makau Mutua highlights that TWAIL part from some assump-
tions: it is antihierarchical, counterhegemonic, suspicious of international
creeds and truths; and it is a coalitionary movement®. Asserting TWAIL is
antihierarchical, the author states that international law has been driven by
“complexes of superiority”, that is, on the supremacy of white european peoples
over non-europeans, and the “duty” of the former to civilize and control the
latter:

The last five centuries of European hegemony manifest a pattern. The pattern
is the long queue of the colonial administrator, the Bible-carrying missionary
come to save the heathens, the commercial profiteer, the exporter of political
democracy, and now the human rights crusader. International law has perhaps
been the most important weapon in the spread of Eurocentrism, which has
been presented as the pinnacle of human civilization. TWAIL, in contrast, as-

sumes the moral equivalency of cultures and peoples and rejects “othering,” the
creation of dumb copies of the original®’.
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Asserting TWAIL is counterhegemonic, Mutua explains it opposes the glo-
bal hegemony of the west legitimized by the United Nations, whose structure
is considered indefensible (mainly the Security Council), and whose organs and
structure are used selectively depending on the interests of western powers.?®
And he highlights there are many examples of this selecting use of the mecha-
nisms of Security Council after the 1990’ and during the XXI century. Although
the United Nations was put as the neutral, universal and fair guardian of the
new order; actually, european hegemony over global affairs was simply trans-
ferred to the big powers — the United States, Great Britain, France, the Soviet
Union, and China — through the allocation of permanent seats at the Security
Council, the most powerful UN organ. For this scholar, “The primacy of the
Security Council over the UN General Assembly, which would be dominated by
Third World states, made a mockery of the notion of sovereign equality among
states. Third World states now became fodder in the new bipolar Cold War vise,
whose center was still the West”.5

At the same vein, Vikrant Dayanand Shetty also highlights the serious
democratic defect within United Nations structure, because the General As-
sembly, which consists of all the members of the UN, only has the power to
make recommendations to the Security Council, whereas the Security Council
consists of only fifteen members of which five members have permanent seats
and the veto power.%° Then, Makau Mutua concludes rightly that the use of the
UN as a front by the big powers “simply changed the form of European hege-
mony, not its substance”.®!

Concerning suspicion about international creeds and truths, Makau Mu-
tua assumes that some degree of universality is desirable, but he explains that
TWAIL oppose to attempts “to confer universality on norms and practices that
are European in origin, thought, and experience”, mainly norms that are given
the sanction of international law, like human rights and particular economic
values, such as the protection of intellectual property through TRIPs. Further,
he argues “TWAIL does not believe that free-market, private property, or trade
values are superior to, or automatically trump, other human values. Otherwi-
se, powerful economic and military interests are able to force their views on
the rest of the world and freeze them as eternal, inflexible truths, much in the
same way Christianity was forced on non-European peoples.”s?

Ultimately, as a coalitionary movement, Makau Mutua assumes that “the
globalization of injustice is closely linked to the phenomenon of globalization.
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TWAIL believes that forming coalitions with like-minded movements in all so-
cieties, including in the West, is an essential strategy for combating powerless-
ness and the victimization of the Third World and marginalized communities
in the West.” Thus, TWAIL seek to work together with other scholarly com-
munities, like critical race theory (CRT) and new approaches to international
law (NAIL).%® The challenge for CRT, NAIL, and other western movements that
oppose white supremacist and eurocentric hierarchies, according to the author,
“is to realize that domination is global. They must work in an international
idiom, and connect subordination of particular groups in the United States to
the exploitation of the Third World.”*

Concerning the universality of international law, twailers argue that there
is a very strong paradox because its creators have always asserted its european
and christian origins. This is so relating to Hugo Grotius, the dutch scholar
widely regarded as the father of international law, and Francisco de Vitoria,
the sixteenth-century spanish christian theologian and legal scholar%. Accord-
ing to Makau Mutua, “Twailian scholarship disavows the universalization of
specific cultures under the guise of promoting global order, peace, and security.
Instead, twailers call for dialogic maneuvers across cultures to establish, where
necessary, the content of universally acceptable norms”. Stating otherwise,
TWAIL does not reject international law at all, but its illegitimate current re-
gime, because it ignores the richness and diversity of the world, and “it is based
almost entirely on the intellectual, historical, and cultural experiences of one
region of the world. It privileges Europe, European knowledge and thinks Eu-
ropean. Even the international law of human rights, arguably a benign strand
of international law, is rooted in an arrogant Eurocentric rhetoric and corpus”.®

In a celebrated passage, Mohammed Bedjaoui has observed that “interna-
tional law is premised on Europe as the center, Christianity as the basis for
civilization, capitalism as innate in humans, and imperialism as a necessity.*””

On the other hand, Vikrant Dayanand Shetty observes that international
law lays down rules that ignore the condition of uneven development in favor
of uniform global standards, discarding the principal of special and differen-
tial treatment, which had been negotiated continually by TWAIL scholars. He
points out that:
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(...) in reality though, the international law regime is not universal and im-
partial in relation to sovereign states. TWAIL scholars point to a two-tiered
system of ‘international’ law that legitimizes and supports the actions of First
World nations while concurrently criminalizing the actions of their Third World
counterparts.®®

Makau Mutua contends that the notion of sovereignty was itself a very
useful instrument to legitimize colonialism in the encounter between Europe
and the rest of the world, “wherein a small number of European states fanned
across the globe and took over more than three quarters of it for their own ag-
grandizement”.%

At the same sense, Antony Anghie™ pointed that:

The colonial confrontation was not a confrontation between two sovereign sta-
tes, but between a sovereign European state and a non-European state that,
according to the positivist jurisprudence of the time, was lacking in sovereignty.
Such a confrontation poses no conceptual difficulties for the positivist jurist
who basically resolves the issue by arguing that the sovereign state can do as
it wishes with regard to the non-sovereign entity, which lacks the legal perso-
nality to assert any legal opposition. Since the state is the central and most im-
portant actor in international law, sovereign statehood, as defined by European
imperial powers, was the difference between freedom and the conquest and oc-
cupation of a people or society. The colonization of independent, non-European

lands by Europeans was therefore justified, whether it was through military
conquest, fraud, or intimidation.

Makau Mutua observes that europeans regarded colonization as part of
their destiny, and as “good” for non-europeans in any case, that is why any
method deployed in its pursuit was morally and legally just: “Brutal force, in-
cluding the most barbaric actions imaginable, was applied by Europeans in the
furtherance of colonialism”.™

As a consequence, Antony Anghie points out that:

(...) by the end of the nineteenth century, international law had been univer-
salized through the imperial conquests and the subjection of Africa, Asia, and

the Pacific to European powers. North, Central and South America had been
claimed by various European powers in the preceding four centuries.”

The colonization and exploitation came with the force assimilation of non-
-european peoples into international law, and the universalization of european
experiences. Vikrant Dayanand Shetty uses the term ‘dynamic of difference’
“to denote, broadly, the endless process of creating a gap between two cultures,
demarcating one as ‘universal’ and civilized and the other as ‘particular’ and
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uncivilized, and seeking to bridge the gap by developing techniques to norma-
lize the aberrant society.””

Antony Anghie and Buphinder Singh Chimni stress that the concept of
the “civilizing mission justified the continuous intervention by the West in the
affairs of Third World societies and provided the moral basis for the economic
exploitation of the Third World that has been an essential part of colonialism”™.
The authors explain that the concept of “civilizing mission’ operates by charac-
terizing non-european peoples as the “other”-the barbaric, the backward, the
violent who must be civilized, redeemed, developed, pacified”. And they add
that “race has played a crucially important role in constructing and defining
the other”™.

On the other hand, Antony Anghie and Bhupinder Singh Chimni reflect on
the fact that:

Since the beginnings of international law, it is frequently the “other,” the non-
-European tribes, infidels, barbarians, who are identified as the source of all
violence, and who must therefore be suppressed by an even more intense vio-
lence. However, this violence, when administered by the colonial power, is le-
gitimate because it is inflicted in self-defense, or because it is humanitarian in
character and indeed seeks to save the non-European peoples from themsel-
ves’®,

More recently, the document presenting the 2015 Third World Approaches
to International Law Conference in Cairo, Egypt, asserts the following:

Third World Approaches to International Law (TWAIL) is a movement en-
compassing scholars and practitioners of international law and policy who are
concerned with issues related to the global South. The scholarly agendas asso-
ciated with TWAIL are diverse but the general theme of its interventions is to
unpack and deconstruct the colonial legacies of international law and engage
in decolonizing efforts. The term was coined in the 1990s through an alliance
of scholars committed to critically investigating the mutually constitutive rela-
tionship between international law and the third world/global South. For legal
projects operating at the margins of the mainstream discipline, the TWAIL ne-
twork enables solidarity and mutual support through a shared political com-
mitment to advocating for the interests of the global South. It endeavors to
give voice to viewpoints systemically underrepresented or silenced. (...) This
conference brings together the first major gathering of TWAIL scholars in the
global South. Building upon past TWAIL events, and with praxis in mind, the
conference aims to provide the space for scholars to continue to collaborate and
conspire.”
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Final considerations

From the analyses explained above, it can be understood that TWAIL is
a very diverse ‘movement’ - using the term adopted in the 2015 Third World
Approaches to International Law Conference in Cairo, Egypt. This paper has
approached that TWAIL has been given many concepts, as a scholarly com-
munity; a political movement; a methodology; a set of approaches; a chorus of
voices; a theory; a network of scholars; a political grouping; a strategic engage-
ment with international law; an intellectual community; a school of thought;
a rubric; or a broad dialectic (or large umbrella) of opposition to the generally
unequal, unfair, and unjust character of an international legal regime that
helps subject the third world to domination, subordination, and serious disad-
vantage. Nevertheless, the term ‘movement’ seems to be the one which better
accommodate the broad idea of “approaches”.

This extremely diverse movement, however, presents some key features
within its diversity. First, TWAIL is based on a condemnation of current inter-
national law and on an opposition to the politics of empire, to the narrative of
the civilizing mission and to the “dis-regard” within mainstream international
legal theory of the cultural and civilizational plurality. Second that those con-
cepts like universality of human rights, sovereignty, nation-state, civilization
and development are attacked as instruments for legitimating, interfering and
controlling third world peoples. Third, that the debate TWAIL enhances is of
relevance to the third world because it’s drawn from the history of internatio-
nal law and colonization, so there would be a sense of a need to connect with
the past. Fourth that TWAIL comprises a diversity of perspectives and view-
points. Fifth, that it seeks internal transformation of the material conditions
in the third world; and sixth, that it has an agenda that is both scholarly and
political.
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Enquadrando o conceito de TWAIL: “Abordagens do
Terceiro Mundo ao Direito Internacional”

Resumo

Os autores que se identificam como “Twailers” defendem a importancia dos pensamentos
relacionados ao conceito de “Abordagens do Terceiro Mundo ao Direito Internacional”, co-
nhecido como TWAIL. Este artigo busca primeiro explicar a importancia de entender o con-
ceito de TWAIL - “Abordagens do Terceiro Mundo ao Direito Internacional”. Posteriormente,
visa enquadrar o conceito de TWAIL de acordo com alguns de seus principais estudiosos,
considerando que uma de suas caracteristicas é sua extrema diversidade. O desafio para
essa tentativa de definigdo é encontrar unidade dentro de sua ampla diversidade.

Palavras-chave: Abordagens do Terceiro Mundo ao Direito Internacional. Colonialismo. Di-
reito internacional. Terceiro Mundo. TWAIL.
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7 THE AMERICAN UNIVERSITY IN CAIRO. Third World Approaches to International Law: on
praxis and the intellectual. Department of Law, February 21-24, 2015. Available at: <http:/www.uwind-
sor.ca/twail2015/sites/uwindsor.ca.twail2015/files/cairo_twail_conference_program_mar_2.pdf>. Access
in sept. 20, 2017. According to this document: “The theme necessitates self-reflection as TWAIL has
sought to distinguish itself from other critical legal approaches through its political and transformative
commitments. We invited presentations and panels that seek to engage with these issues. For instance,
how do we understand and interrogate our roles as intellectuals in political life? What is the relationship
between our scholarly endeavors and societal structures; whether preserving the status quo, shaping
reform, or advocating for radical change? What are the various conduits that link our work as intellectu-
als with politicians, activists, advocates, revolutionaries, civil servants, soldiers, artists, writers, union
representatives, civil society leaders, peasant movements, and so on? How does the idea of TWAIL as
praxis relate to TWAIL as theory and/or method? How does it differ from other notions of praxis? (...)
As with previous TWAIL conferences, this is an opportunity for us to take stock and look to the future.
It provides a forum for the TWAIL community to reconnect, this time in the global South. At the same
time, the conference seeks to deepen and re-imagine engagement with underexplored alliances such as
with indigenous movements, environmental issues, and transnational intellectual and political actors in
the Middle East and North Africa, and we have conference panels dedicated to exploring each of these
themes. The conference also seeks to pursue relationships with potential interdisciplinary allies, whether
scholars or practitioners, in cognate fields. This is reflected particularly in our plenary session on new
interdisciplinary frontiers, examining international law and the regulation of population movement, an
issue of particular concern in Africa and the Middle East.”
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